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Allegat ions t'iat aqency SF-ould have 
procure? the required se rv ices  by fo rna l  
adve r t i s ing  r a the r  than hy negot ia t ion  and 
t h a t  RFP's s h o u l d  have included t h e  Ser- 
vice Contract Act. p rovis ions  a r e  untimely 
s ince  a l l e ~ e t l  c7efects were apparent on the 
face of the  RFP's and were not pro tes ted  
before  the cLosing d a t e  a s  required by GAT) 
Z i d  ? r 3 t e s t  Frocedures. Y!P do not con- 
~ i d e r  issaes s i a n i f i c a n t  enough t o  warrant 
t h e i r  :onsi ,?eration. 

&.llo?atior.s t',iat ?OL improperly evaluated 
c o s t  ( 3 f  p r 3 t e s t e r ' s  proposals i n  two sepa- 
r a t e  procurenents f o r  s imi l a r  s e rv i ces  a r e  
without ::.erit. In f i r s t  procurement, 
agency 's  lec i s ion  t o  award t o  high c o s t ,  
technical1;J super ior  Proposal,  ins tead  of 
p r o t e s t e r ' s  l o w  c o s t  proposal was consis-  
t e n t  rhfitb evaluat ion c r i t e r i a  and r a t ion -  
a l l y  based. In second procurement, award 
t o  low cos t  proposal was proper where pro- 
nosals iiere ra ted  s u b s t a n t i a l l y  e q u a l .  i n  
t echn ica l  meri t .  

<?mission of "FPR 'Tenp. Recj. 45," 
concernin? compensation l eve l s  fo r  pro- 
f e s s i o n a l  employees i n  R F P ' s ,  d i d  not 
pre judice  p r o t e s t e r ,  hecause a p p l i ~ a t i o n  
of regula t ion  i n  eva lua t ion  of pronosals 
was cons i s t en t  .qith r egu la t ion ,  and o f f e r -  
o r s  were otherwise on not ice  t h a t  t h e i r  
proposed compensation l e v e l s  rhfoulrl ?e 
assessed for  c o s t  r e a l i s n .  

rrociirinq agency's determinat ion not t o  
po in t  ? u t  ( j e f i e i e n c i e s  i n  p r o t e s t e r ' s  
c o s t  proposal. was not p r e j u d i c i a l  t o  
p r 3 t e s t e r .  
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5 .  GAO need not consider  a l l e g a t i o n  t h a t  
con t r ac t ing  o f f i c e r s  lacked proper con- 
t r a c t i n g  au tho r i ty  s ince  procuring agency 
nay cure al leged d e f e c t .  Val id i ty  of con- 
t r a c t ,  t he re fo re ,  i s  not a f f ec t ed .  

6 .  Al legat ion t h a t  cont rac t ing  agency awarded 
con t r ac t  a f t e r  rece iv ing  not ice  of p r o t e s t  
does not a f f e c t  t h e  v a l i d i t y  of award. 

The Sinqer Company ( S i n g e r )  p r o t e s t s  t he  Departnent of 
Labor 's  ( D O L )  award of two c o n t r a c t s  t o  Minact, Inc. 
(Y inac t ) ,  under reques ts  fo r  proposals (RFP's) N o s .  82-R- 
1V-JC-0005 and JC-VII-83-01 for  the operat ion,  respec t ive ly ,  
of t he  R a t e s v i l l e  Job Corps Center,  S a t e s v i l l e ,  M i s s i s s i p p i ,  
and t h e  Excels ior  Springs Job Corps Center,  Excelsior 
q p r i n g s ,  Yissouri .  

The p r o t e s t  i s  dismissed i n  p a r t  and denied i n  pa r t .  

iJntimelv I ssues  

Singer contends t h a t  both procurements should have Seen 
fq rna l ly  adve r t i s ed ,  r a t h e r  than negot ia ted,  an4 t h a t  the  
3ervice Contract  Act provis ions  should have been incorpo- 
ra ted i n t o  t h e  s o l i c i t a t i o n s .  

80th these  grounds of p r o t e s t  r e l a t e  t o  apparent 
s o l i c i t a t i o n  d e f e c t s  which should have been nade the suh jec t  
o f  p t - e c l ~ s i n g  da t e  p r o t e s t s ,  h u t  were nc>t.  Yoreover, we 1 7 9  
no t  z-onsider e i t h e r  ground of p r o t e s t  t o  be " s i g n i f i c a n t "  
under o u r  9 i d  P ro te s t  Procedures, 3s fu r the r  a l leged by S i n -  
qe r ,  s i n c e  s i m i l a r  i s sues  have heen previously decided. m3r 
? x a ~ p l e ,  as  we sa id  i n  Planninu Research Corporation, 
9-136799,  August 18, 1980, 89-2 CPD 127 .  

"In  order  t o  invoke our Procedu-es' 
' s i g n i f i c a n t  i s s u e '  except ion,  ue have  h e l d  
t h a t  t he  subject matter of the  p r o t e s t  not 
only m u s t  evidence a principLe of widespread 
i n t e r e s t  . . . but  nus t  involve a matter 
dh ich  has  not been considered on the  meri ts  
i n  provious dec is ions .  

" I t  i s  unnecessary t o  ?.isruss the f i r s t  
' s i g n i f i c a n t  i s s u e '  c r i t e r i o n  s t a t e d  above, 
Secause t h e  matter of SCA a p p l i c a b i l i t y  t o  a 
p a r t i c u l a r  requirement has  been addressed 
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previously on the mer i t s .  - See 53  Comp. Gen. 
4 1 2  ( 1 9 7 3 ) .  Thus, we w i l l  not view the  i ssue  
a s  ' s i g n i f i c a n t  ' under our Procedures. I' 

Therefore,  we w i l l  not consider  these i s sues .  

3ackaround 

Both RFP's advised o f f e r o r s  t h a t  the  technica l  proposal 
( a l l  noncost considerations--worth 90 p o i n t s )  would be most 
important i n  the  award of t he  con t r ac t ;  cos t  was worth 10 
poin ts .  A l s o ,  o f f e r o r s  were informed t h a t  the proposals 
should denons t ra te  a thorough understanding of the  require-  
ments of the  regula t ions .  

In B a t e s v i l l e ,  the eva lua t ion  of proposals resu l ted  i n  
Minact rece iv ing  the  F iahes t  score of 54 .1  while Singer was 
second w i t h  a score of S O . 5 .  Votwithstanding the  s l i g h t l y  
Lower p r i c e  (as adjusted by D O L )  of the  Singer proposal,  t he  
eva lua t ing  o f f i c i a l s  reconmen<ed award t o  '4inact s ince  
" i n a c t ' s  t echnica l  proposal was deened t o  be "superior  t o  
Singer ' s .  I' 

For Zxcels ior  S p r i n g s ,  the evaluat ion r e su l t ed  i n  
Yinact rece iv ing  a weicrhte? average scDre of 98.25 percent 
while Singer received a score  of 98.14. Recause both pro- 
posals  were considered s u b s t a n t i a l l y  equal ,  the  evaluat ing 
o f f i c i a l s  reconmended award t o  Yinact s ince ,  even a f t e r  
t r a n s i t i o n  c o s t s  were added t o  the  Yinact proposal ,  it was 
s t i l l  lower i n  c o s t  than S i n g e r ' s  proposal,  and Vinac t ' s  
cos t  was considered reasonable.  

Evaluation Factors  

Singer argues t h a t  the  evaluat ion f a c t o r s  were not 
followed i n  e i t h e r  procurement. 

Singer s t a t e s  t h a t  DOL "consi32red qincier 's  p r i ce  
advantage a s  counting for  pothing i n  the  Ra tosv i l l e  procure- 
ment. '' S i n g e r  contends t h a t  t h i s  evalii3t i o n  ignored p r i c e  
advantage a s  a l i s t e d  eva lua t ion  f a c t o r .  Sinqer be l ieves  
the  p r i c e  advantaqe of i t s  lower cos t  proposal should have 
o f f s e t  t he  t echn ica l  advantaue scored by Xinact. A l s o ,  S i n -  
ger s t a t e s  t h a t  DOL ir.properly awarded t echn ica l  po in ts  t o  
the  Elinact proposal fg r  q u a n t i t y  of s t a f f  ins tead  of q u a l i t y  
of s t a f f .  As f a r  a s  t he  Excels ior  S p r i n g s  procurement i s  
concernecl, Singer notes t h a t  t he  74inact proposal ' s  $330,346 
p r i c e  advantage r e su l t ed  only i n  a s l i g h t l y  g r e a t e r  t o t a l  
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score:  t h e r e f o r e ,  Singer argues t h a t  i t s  t echn ica l  
proposal m u s t  have been f a r  super ior  and should have Seen 
se l ec t ed .  

The eva lua t ion  of proposals  i s  the funct ion of the 
procuring agency, requi r ing  the exerc ise  of inforned judu- 
nent,  and i t  i s  not our funct ion nor p rac t i ce  t o  conduct a 
d e  novo review of proposals o r  t o  make a n  independent 
determination of t h e i r  r e l a t i v e  meri ts .  We w i l l  question 
the  procuring aqencyls eva lua t ion  only i f  the  p ro te s t e r  
shows the  eva lua t ion  was c l e a r l y  rinreasonable. KET,  I n c . ,  
E-190903, December ?1, 1 9 7 9 ,  79-2 CPD 429.  

-- 

FiirtTiGrnore, i n  a necJotiated procurement, t he re  i s  no 
requirement t l lat  award be made o n  the  b a s i s  of lowest cos t .  
Agency o f f i c i a l s  have broad d i s c r e t i o n  i n  determining the 
manner a n d  ex t en t  t o  which they w i l l  make use of the  techni- 
c a l  and cos t  evaluat ion r e s u l t s .  Cos t / technica l  t r adeof f s  
may be Fade, and t h e  ex ten t  t o  which one may he s a c r i f i c e d  
f o r  t h e  o the r  i s  aoverned o n l y  by the  t e s t  of r a t i o n a l i t y  
and consis tancy with the e s t ab l i shed  eva lua t ion  f ac t3 r s .  
The judqnent o f  the procuring agency concerning the  si :nif-  
icance of the d i f f e rence  i n  the  technica l  meri t  o f  o f f e r s  i s  
accorded Treat weight. Asset Incorporated,  3-207045,  
February L A ,  1983, 83-1 CPD 1 5 0 .  YJe have c o n s i s t e n t l y  up- 
hel(1 awards t o  o f f e r o r s  w i t h  h igher  technica l  scores  and 
higher c o s t s  so long a s  the  r e s u l t  i s  cons i s t en t  with t h e  
eva lua t ion  r r i t e r i a  and the procuring agency :?as determined 
t h a t  the t echn ica l  d i f f e rence  i s  s u f f i c i e n t l y  s i g n i f i c a n t  t C 2  

outweigh the c o s t  d i f f e rence .  

In R a t c s v i l l e ,  award t o  a hiqher  c o s t ,  higher 
t echn ica l ly  ra ted  o f f e r o r  was cons i s t en t  with the evaluati .>n 
T r i t e r i a  s t a t e d  i n  t he  RFP. Cost was worth Drily 10 po in ts  
on a 100-point s c a l e ,  and t h e  R F P  c l e a r l y  advised o f fe ro r s  
t h a t  the  t echn ica l  proposal would he the nost inpor tan t  fac- 
t o r  i n  making the  award. Moreover, DOL s t a t e s  t h a t  some of 
S i n g e r ' s  cos t s  were considered " u n r e a l i s t i c .  'I Cven thoucj'i 
c o s t  real ism was not express ly  s t a t e d  as  a n  evaluat ion fac- 
t o r ,  the  establishment of " p r i c e  advantage" a s  a n  evaluation 
f ac to r  reasonably allowed EOL t o  consider c o s t  realism i n  
eva lua t ing  o f f e r s  fo r  a cost-reimbursement-type cont rac t .  

S i n g e r ' s  a l l e g a t i o n  t h a t  DOL ignored c o s t  i n  the 
evaluat ion of r4inact 's  proposal i s  without mer i t ,  as i s  t h e  
a l l e g a t i o n  t h a t  DOL awarded t h e  Ninact proposal points  for 
quant i ty  of s t a f f .  F i r s t  of  a l l ,  we cannot quest ion DOL'S 
pos i t i on  t h a t  i n  E a t e s v i l l e  it d i d  properly weigh cos t  i n  
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making "cost-technical" evaluations of the proposals and 
that its evaluation properly showed that Minact had sub- 
mitted the superior proposal. Secondly, DOL did not assign 
points for staff numbers, as such, hut, rather, it examined 
an offeror's proposal to determine if its proposed staff was 
supported by adequate "staff dollars.'' 

DOL also properly awarded the Fxcelsior Springs 
contract. The evaluating officials regarded the technical 
proposals of Elinact and Singer as essentially equal and not 
only was the Minact proposal lower in cost, but Minact's 
score was higher than Singer's, as noted above. \mere an 
agency regards proposals as essentially equal technically, 
cost or price may become the determinative consideration in 
making an award notwithstanding that in the overall evalua- 
tion scheme, cost was of less importance than other eval- 
uation criteria. 
B-209541.2, May 23, 1983, 83-1 CPD 550. 

- See Vibra-Tech-Engineers Incorporated, 

OTHER ISSUES 

Singer has raised other issues ahoiit the handling of 
these procurements. Singer alleges: (1)  offerors' pro- 
posals should have been evaluated on the degree of minority 
subcontracting proposed; ( 2 )  DOL improperly used " F P R  Temp. 
Reg. 4 5 , "  concerning compensation levels for professional 
employees, to raise Singer's staff costs in the Batesville 
procurement without discussing this adjustment with Singer 
during negotiations; (3) the contracts are improper either 
because the contracting officers lacked aiithority Or DOL'S 
alleged attempts to revoke the contracting officer's author-  
ity were inproper; and (4) the Txcelsior Springs contract 
was awarded too hastily. 

Minority Subcontracting 

Singer alleges that not d i d  not evalriate offerors' 
commitments to minority subcontracting. To the extent that 
Singer contends that a ninority Subcontracting criterion 
should have been listed in the RF? as an evaluation factor, 
the issue is untimely raised. - See 4 C . F . R .  6 21.2(b)(l) 
(1983). To the extent that Singer is insisting that DOL 
should now evaluate proposals under this criterion, we point 
out that it would be ilrlproper to so evaluate when t\is sup- 
posed criterion was not descriherl in the R F P ;  moreover,-we 
agree with DOL'S arqurnent that its own regulation (see 20 
C . F . R .  4 684.22(b) (1983)) does not mandate the use of a 
minority subcriterion fcr every procurement, but only per- 
mits DOL to use the criterion "as appropriate." 

- 
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Application of "FPR Temp. Rea. 45" and alleged Lack of 
Discussion 

Singer notes that this requlation was not included in 
the RFP.  Notwithstanding this fact, Singer alleges that DOL 
improperly applied this regulation to raise the price in its 
proposal of employee wages and fringe henefits--especially 
by not discussing these wages and benefits prior to DOL'S 
adjustment. Singer contends that DOL has not published 
guidelines for the application of this reuulation. 

DOL responds that even though the requlation was not 
incorporated in either R F P ,  it was properly applied in both 
procurements based on DOL'S experience. 

Although t h e  specific incorporation of the provisions 
o f  Temp. Ye?. 45 into the RFP was required by the regula- 
tion, the absence  of the provisions did not render the eval- 
dation of ?roFosalq qefective. 

ZPR Tsmp. ?ea. 45 provides: 

"In establishing compensation Levels for 
professional employees, the total cornpensa- 
tion (both salaries and fringe benefits) pro- 
posed shall reflect a clear understanding of 
the r equ i rPnen t s  of the work to he accom- 
pLished and t'?e suitability of the proposed 
conpensatiqn. . . . Offerors are cautioned 
that instances of lowered conpensation f o r  
essentially the sane professional work may 
be considered a lack of sound management 
jxdqnent in addition to indicating a lack of 
understancling of the requirement. " 

DOL'S application of the regulation was consistent with 
the mandate in the regulation given DOL'S finding that some 
of Singer's costs were unrealistically low. Yoreover, we 
reject Singer's argument that the adjustment was inproper 
absent the publication of procedures to inplement the ten- 
porary regulation since the regulation provides only that 
the clause, quoted above, be placed in a solicitation. 
Although the clause was not in the RFP, offerors must he 
held to h.ave Seen charqed with notice, as discussed above, 
that of ferors ' proposed costs, including proposed wages, 
would he assessed for realism. Therefore, the absence of 
the clause in the RFP was not prejudicial to Singer. 
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As to Singer's allegation that DOL did not discuss 
Singer's proposed wages prior to making the adjustments, 
and assuming that DOL would otherwise have been obligated 
during competitive discussions to have mentioned this con- 
cern to Singer, we conclude that DOL's supposed omission did 
not prejudice Singer. The fact remains that I4inact's pro- 
postal was selected because of its technical superiority: 
moreover, ''?rice advantage," as noted above, was not 
predominant in the overall selection process. 

A s  to Singer's further assertion that Minact may have 
improperly Seen given a chance to subnit a second best and 
final offer, we regard this assertion as speculation only. 

Contracting Officer's Alleged Lack of Authority 

Singer has made a number of arguments to the effect 
that the contracts in question are improper either because 
the contracting officers for the contracts lacked authority 
or because DOL's alleged attenpts t3 revoke the contracting 
officers' authority were improper. Singer says this arqu- 
n e n t  is based on "Job Corps Order go. 82-2 "  and a "DOL 
nenorandum dated May 2, 1982. 'I 

We consider these arguments to be academic. even if we 
assume, for the purpose of discussion, that the contracting 
officers lacked authority to award the contracts, the con- 
tracts were otherwise properly awarded. Consequently, the 
DOL nay cure any lack of authority under Federal Procurement 
Sequlations 6 1-1.405 (1964  e?. anend. 1 3 7 1 ,  which provic?es 
for ratification of an ''otherwise proper contract xade by 
individuals without contracting authority. 'I Since the DOL 
m y  cure any lack of authority, we see no nee? to discuss 
t\e issue since the allegation does not affect the validity 
of the contract. As to Singer's argunent that 3OL could n o t  
properly revoke the contracting officer's authority, this 
argument concedes that the contracts were awarded by pro?- 
erly authorized individuals. 

Hasty Award 

Finally, Singer alleges that the Excelsior Springs 
contracting officer rushed to award the contract for that 
center after Singer notified DOL about the intent to file 
this protest in our Office. In contrast, DOL reports that 
Singer initially raised the possibility of filing a protest 
after the contracting cfficer informed Singer that Minact 
had won the award. Even if we assume that Singer is correct 
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and t h a t  i t  had f i l e d  a p r o t e s t  before  the award, a 
deficiency of t h i s  type i s  a procedural one which does not 
a f f e c t  t h e  v a l i d i t y  of an otherwise proper award. Martin 
Tool and Die Incorporated,  3-208796, January 19 ,  1983, 83-1 
CPD 7 0 .  

Conclusion 

The p r o t e s t  is denied. I 

U 
Comptroller Gederal 
of t he  United S t a t e s  




